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VIA ELECTRONIC CORRESPONDENCE 
        
January 27, 2017      CCN: 60810 

File No:  8.DC.52 & 77 

 

Chief, Environmental Enforcement Section 

Environment and Natural Resources Division 

U.S. Department of Justice 

P.O. Box 7611 

Ben Franklin Station 

Washington, D.C. 20044-7611 

RE: DOJ No. 90-5-1-1-4022/1 

Tom.Mariani@usdoj.gov 

Chief, Clean Water Enforcement Branch 

Water Protection Division 

Attn: Brad Ammons 

U.S. Environmental Protection Agency, Region 4 

61 Forsyth Street, S.W. 

Atlanta, Georgia  30303 

Ammons.Brad@epa.gov 

 

 

Rachael Amy Kamons 

Environmental Enforcement Section  

U.S. Department of Justice 

P.O. Box 7611 

Ben Franklin Station 

Washington, D.C.  20044-7611 

Rachael.Kamons@usdoj.gov 

 

Florida Department of Environmental Protection 

Southeast District – West Palm Beach 

3301 Gun Club Road, MSC 7210-1 

West Palm Beach, FL 33406 

Attn: Compliance/Enforcement Section 

Diane.Pupa@dep.state.fl.us 

 

 
RE: Consent Decree (Case: No. 1:12-cv-24400-FAM) 

         Reference DOJ Case No. 90-5-1-1-4022/1 

         Section XI, Paragraph 52 – Force Majeure  

 Section XVII, Paragraph 77 – Notices 

Force Majeure Notification Letter for Consent Decree Appendix D-2, Capital Improvement 

Project 1.9, FOG Removal Facility located at the South District Wastewater Treatment Plant 

 

 

 

Dear Sir/Madam: 

 

In accordance with the provisions of Section XI, Paragraph 52 of the above referenced Consent Decree 

(CD), Miami-Dade County (County) notified United States Environmental Protection Agency (EPA) and 

Florida Department of Environmental Protection (FDEP), via email, on January 13, 2017 of a potential 

delay in the Appendix D-2 Capital Improvement Project (CIP) 1.9 Fats, Oils, and Grease (FOG) Removal 

Facility located at the South District Wastewater Treatment Plant (SDWWTP), 23300 S.W. 88 Avenue, 

Miami, FL. This Project has been delayed due to a Re-Bid of the project.   
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In accordance with Section XI, Paragraph 52, this notification letter shall further describe and explain the 

reasons for the delay; the anticipated duration of the delay; all actions taken or to be taken to prevent or 

minimize the delay; a schedule for implementation of any measures to be taken to prevent or mitigate 

the delay or the effect of the delay; County’s rationale for attributing such delay to a force majeure event 

if it intends to assert such a claim; a statement as to whether, in the opinion of the County, such event 

may cause or contribute to an endangerment to public health, welfare or the environment, and 

documentation to support the force majeure claim.  

 

Initial schedule challenges 

In the course of setting up the process to address all of the Consent Decree projects, the County 

recognized the need to bring on additional staff to meet the aggressive schedules mandated by the 

Consent Decree. This was done by contracting with a professional consultant team of experts (AECOM) 

to assist the County in Program Management and oversite of multiple Design Services contracts. The 

process for hiring Engineering firms in the State of Florida is regulated under Florida Statute 287.055 

“The Consultants Competitive Negotiation Act”.  As detailed in the First Status Report to the Court dated 

August 29, 2014, there was a lengthy delay in procuring the Program Management and Design 

Professional Firms. This resulted in a late start in the validation and design of several projects, specifically 

those with CD compliance dates ending 2016 through 2018, which includes this project. In addition, dates 

for downstream activities have been affected as is evident in the County’s requests for modification of 

interim milestones. (Five requests submitted to EPA/FDEP in 2016.) Overlapping/expediting of interim 

activities planned to complete respective projects in accordance with the final CD milestone date has 

proven to be a challenge.  

 

Explanation and description of the reasons for the delay 

CD CIP 1.9 includes the construction of a traveling bridge crane with supporting structure and the 

installation of pile foundations to support this structure, truck loading areas, concrete and rock channels, 

hot water supply system, and replacement of heat/fire detection components, among others. The project 

was advertised on October 13, 2016 and following extensions requested by potential bidders, the Bid 

Opening process occurred on December 1, 2016. Only one (1) bid was submitted by a Contractor at that 

time (see Attachment A). The bid was evaluated by the County and the Engineer of Record (EOR) and 

determined it to be approximately 57 percent over the EOR construction estimate that was included in 

the bid documents. To prevent any delays in the project, the County decided to negotiate a reduction in 

the Contractor fees and conducted a meeting with the Contractor on December 21, 2016. During this 

meeting the Contractor requested up to two (2) weeks for additional time to review their proposal and 

evaluate whether costs reduction was possible. On January 4, 2017, the Contractor provided their revised 

proposal with a price reduction less than one (1) percent for a total of 56 percent over the EOR 

construction estimate (see Attachment B). After a thorough review by the EOR, the CD Program 

Management and Construction Management (PMCM) Team, and the County, it was decided to cancel 

the solicitation on January 10, 2017 (see Attachment C). The reason for the solicitation cancellation was 

the high price over the EOR construction estimate. In addition, the County would like to avoid establishing 

such a precedent for future contracts.  
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Anticipated duration of the delay 

The County anticipated the construction start by January 6, 2017 and is currently expecting successfully 

completing the start of construction by May 1, 2017. Therefore, the County anticipates a project delay of 

one hundred twenty (120) calendar days extending the substantial completion date from December 7, 

2017 to April 6, 2018. In the event that the County is unable to issue a Notice to Proceed on or prior to 

May 1, 2017, then the County will provide an additional letter explaining all efforts utilized to mitigate any 

delays.  

 

Actions taken or to be taken to prevent or minimize the delay 

Subsequent to this cancellation procedure the County initiated the process to Re-Bid the project utilizing 

a different contractual method (7360) that utilizes a specialized pool of pre-approved contractors for the 

project specific trades. The previous contract method (7040) utilized a pool of General Contractors with 

experience in all the trades of the project. In order to proceed with utilizing the 7360 contractual method 

the County needs approval from the County Internal Services Department (ISD). The documentation 

requested by the ISD was submitted by Water and Sewer Department (WASD) on January 11, 2017 and 

is currently being evaluated for approval. Once the 7360 contract has been approved by ISD a new bid 

process can commence with an expected completion of the bid process and start of construction by May 

1, 2017. 

 

The County is currently looking at different options to minimize any delay in the project. One option is to 

utilize the 7360 contract and another concurrent method is to accelerate the construction of the project.  

The effects of the acceleration are still being analyzed by the County before taking a final determination. 

The County will continue to closely monitor this process and will continue to make every effort to mitigate 

this unanticipated project delay.  

 

The County is committed to successfully meeting the requirements of the CD.   

 

Schedule for implementation of any measures to be taken to prevent or mitigate the delay or the 

effect of the delay 

 

 Measures taken Implementation 

1) Determination to utilize a 

different contracting method  

Ongoing 

2) Determination to accelerate 

the construction of the 

project 

Ongoing 

 

Rationale for attributing such delay to a force majeure event 

As defined in Section XI, Paragraph 51, “Force Majeure,” is defined as any event arising from causes 

beyond the control of the County. The Re-Bid of a consent decree project due to a single high bidder 

price is out of the control of the County, and therefore is considered a Force Majeure event. Although Re-
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ec: Jonathan A. Glogau 

 Special Counsel 

 Chief, Complex Litigation 

 Office of the Attorney General 

 PL-01, The Capitol 

 Tallahassee, FL  32399-1050 

 850-414-3817 

 Jon.Glogau@myfloridalegal.com 

 

 Florida Department of Environmental Protection 

 Southeast District – West Palm Beach 

 3301 Gun Club Road, MSC 7210-1 

 West Palm Beach, FL 33406 

 Attn: Compliance/Enforcement Section  

 Jason.Andreotta@dep.state.fl.us 

 Lisa.M.Self@dep.state.fl.us 

 Sed.wastewater@dep.state.fl.us 

  

  Mayor Carlos A. Gimenez 

  Miami-Dade County 

  111 NW First Street 29th Floor 

  Miami, Florida 33128 

   

  Lester Sola, Director 

  Miami-Dade Water and Sewer Department 

   3071 SW 38th Avenue 

  Miami, Florida 33146 

 

   Jack Osterholt, Deputy Mayor/Director 

  Miami-Dade Regulatory and  

  Economic Resources  

  111 NW 1st Street. 29th Floor 

  Miami, FL 33128 

  Josterholt@miamidade.gov 
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   Abigail Price-Williams 

  Miami-Dade County Attorney 

  111 NW First Street Suite 2810 

  Miami, Florida 33128 

 

   William Bush  

  Associate Regional Counsel 

  U.S. EPA, Region 4 

  61 Forsyth Street, SW 

  Atlanta, Georgia 30303 

 Bush.William@epa.gov 

   

  William A. Weinischke 

  Senior Trial Attorney 

  Environmental Enforcement Section 

  Environment and Natural Resources Division 

  U.S. Department of Justice 

  P.O. Box 7611 

  Washington, D.C. 20044 

  Bill.Weinischke@usdoj.gov 
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Attachment A 
____________________________________________________________________________ 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 





























Attachment B 
____________________________________________________________________________ 
  













Attachment C 
____________________________________________________________________________ 
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